Google 



This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing tliis resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for in forming people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http: //books .google .com/I 



THE JUDGMENT 

or 

THE COURT OF QUEEN'S BENCH, 



BRAINTREE CHURCH-RATE CASE. 

(OOaLlNQ V. VKLEY, AND JOSLIN.J 



CUTHBERT W. JOHNSON, ESQ., F.R.S., 



LONDON : 
V. & R. STEVENS AND G. S. NORTON, 

> tit Ulf J. 4- W. T. CLARKE, qf Port 

26, BELL YARD, LINCOLN'S INN, 

AND 194, FLEBT 8TRBBT. 

MDCCCXLVII. 



|S^7 



COURT OF QUEEN'S BENCH. 

GOSLING V. VELEY and JOSLTN. 

/» Prohibition. 

Before The Right HoDOuna>le Lord DENMAN. 
The Honourable Mr. Jusiice PATTESON. 
The Honourable Mr. Justice COLERIDGE. 
The Honourable Mr. Justice WIGHTMAN. 

January 16, January 20, 1816. 
The Solicitor General (Sir Fitzroy Kelly), M.T. Baines, Q-C, 

and T. J. Arnold, for the Plaintiff in Prohibition. 
The Attorney General (Sir Frederick Thesiger), C. W. 

Johnson, and W. Ogle, for the Churchwardens, the De- 

fendanta in Prohibition. 



February 8, IS*?". 
JUDGMENT. 



Loao Dbnhan : We have now to give our judgment in this 
case, which, from its importance and its difSculty, and other 
circumstances, has been delayed longer than we could have 
wished. In so doing, it will be necessary to go into a history 
of the transactions which have given existence to the cause ; 
and the rather as in the course of our observations we shall 
think it right to examine minutely the allegations upon the 
record, upon which alone our decision must turn. 

The question in the cause is, whether the rate mentioned 
in the declaration has been well made ; and before we enter 
b2 
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4 GOSLING V. YBLBY AND JOSLIN. 

into the examination of particulars, it may be as well to state 
that we conceive it now to be clearly settled, that a Church 
Rate can only be made by the Churchwardens and Parish- 
ioners in vestry assembled ; understanding the former term to 
include the latter also, if no other Parishioners, after due 
notice, attend ; and understanding the latter term to include 
occupiers, although not personally resident in the parish. WJien 
so assembled, the major part will bind the minority and the 
whole parish, for the purpose of nuiking the rate, and every 
legal incident thereto. Unless, therefore, the present rate 
can be shown to be, in a legal sense, made by the majority of 
those assembled in the vestry, on the occasion mentioned in the 
declaration, and taking part in the proceedings for which they 
were then assembled, it is not a valid rate; and the burthen 
of proof is certainly cast upon those who affirm its validity. 

Upon the argument of this case, the counsel for the defend- 
ants did not shrink from meeting his opponent on this 
principle. ^^ Majority," he truly asserted to mean legal ma- 
jority, and he contended that although there might be nume- 
rically more vestrymen present who were in intention adverse 
to the rate than those who voted for it, yet that the ma- 
jority of votes legally expressed was in its favour. This posi- 
tion he sought to establish, by showing that the vestrymen 
who were so adverse had thrown away their votes ; and he 
likened his case to those which have been decided with regard 
to corporate assemblies for corporate elections, or the meet- 
ings of freeholders or burgesses in elections of members of 
the House of Commons. And in the first place it may be conve- 
nient to examine the principle upon which this rule as to cor- 
porate and other elections appears to have been established, 
and then, after stating the facts which the pleadings disclose 
with regard to the proceedings now in question, to see whe- 
ther it is properly applicable to those facts, so as to be the 
groundwork of our decision. 

First, the cases in which the rule has been either stated or 
applied, in regard to corporate elections, are very numerous. 
It may be sufficient to refer to four of the most important, 
either for the argument or the judgment. Oldknow v. Wain- 
wright^^ Rex v. Monday ;\ Rex v. Hawhin8y% and Rex v. 
Parry and Phillips.§ 

• 2 Burr. 1017. t Cowper, 630. 

} 10 East, 211. § 14 Efast, 549. 
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□ot Oppose the electioa of A., in the only legal way, he throws 
away his vote by directing it where it has no legal force, and 
hy so doing he voluntarily leaves unopposed, id est, assents to, 
the voices of the other electors. Where the disqualification 
depends upon a fact which may he unknown to the elector, he 
is entitled to notice, for without that the Inference of assent 
could not be fairly drawn, nor would the consequence as to 
the vote be juat ; but if the disqualification be of the sort 
whereof notice is to be presumed, none need expressly be^ven. 
No one can doubt, that if an elector would nominate and vote 
only for a woman to fill the office of mayor, or burgess in par- 
liament, hifi vote would be thrown away ; there the fact would 
be notorious, and every man would be presumed to know the 
law upon that fact. 

It follows, from these observations, that the true ground of 
decision Is that which is stated hy Lord Mansfield, In the case 
first cited,* that whenever electors are present, and do not 
vote at all, they virtually acquiesce in the election made by 
those who do. In that case the numerical majority contented 
themselves with protesting against the election of him for 
whom the minority voted. Jn tne case of Tavlor v. the Mayor 
of Bath, f the Counsel, in argument, took tne distinction oe- 
tween not votine at all, and voting for a disqualified candidate ; 
they admitted that silence might well be held to give consent, 
but that voting for the other candidate was an express nega- 
tive ; it was the only way, they said, of votine against one to 
vote for the other ; but the Court overruled tne distinction ; 
to vote for a person not qualified, they said, was the same 
thing as not to vote at all, which it was admitted would have 
been a constructive assent. 

It will not escape observation, that in all these cases the 
law requires tbe concurrence of a majority of the electors 
present to make the election good. In none of them could it 
be stated as a tenable proposition, that the minority could 
bind the majority, or make a good election against their votes ; 
in all of them the numerical majority were de facto opposed 
to the electioa made, yet that fact was never considered as 
rendering the election in law other than by an actual 
majority. 

Whether the rule we have now been examining would 
apply to the proceedings of a Vestry assembled to make a 
• Oldknow r>. Wsinwrighl. 2 Burr. tOl7. 
t 3 Loders. 334. 
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Church-rate, was a queation &st sugji^eflted by the Court of 
Exchequer Chamber, in the case of Veley v. Bttrder, and 
originating with the Court.* In point of authority it can be 
put no higher than as a suggestion, a point stated as fit for 
inquiry : at the same time some weight must be necessarily 
attached, we think, even to such a suj^^estion, of so high a 
Court, made in so elabcTate a iu^;ment, upon a matter so im- 
portant, especially as it was obvious that the su^estion must 
lead to a very expensive experiment, as it has done in the 
present case. Thus far important, and no further, do we 
consider the passage alluded to in the judgment to have been. 

Undoubtedly some weight must also be allowed to the ob- 
servation, that although there have been periods when great 
difficulty existed in procuring the making of Church-rates, 
this pnnciple, though easy of application, never appears to 
have been resorted to or thought ot.-f But in the first place, 
the rule itself, as applicable to electors of any kind, does not 
appear to have received any judicial sanction until long after 
the temporary difficulty as to Church-rates had died away. 
Secondly, the peculiar mode of proceeding, which may be 
considered equivalent to the throwmg away of votes, does not 
appear to have been ever doubted before the present occasion. 
Besides, those who are familiar with the manner in which our 
Common Law has been built up and declared by judicial rules, 
will be aware that the mere latenesB of time at which a 
principle has become established is not a strong argument 
against its soundness; if nothing has been previously decided 
inconmatent with it, and if it is itself consistent with legal 
analogies. 

These however are on both sides but in the nature of make- 
weights, which will not of themselves dispose of the question, 
the cardinal point of which appears to us to be this, — whether, 
under the circumstances stated in the declaration, it was 
conclusively the duty of the parishioners, assembled in vestry 
on the occasion referred to, to make the rate proposed to 
them! 

It is necessary therefore, before we proceed with the 
inquiry, to see exactly what are the facts stated. The de- 
claration, which is demurred to generally, sets out the libel, 
and as the question is, whether it was proper to admit that 

* Johnaon's Report, p. 37- t Ibid, p. 6). 
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to the proof, the allegationa in it must for the presMit purpose 
be agreed upon as true. 

It commences with stating the want of repairs to (he 
Church, which had continued increasing from 1834; the 
holding of vestries, and the refusal of the rate-payers to 
make anv rate for the repairs of the Church, or the providing 
necessanes for Divine service; the making a rate by the 
Churchwardens alone, in June, 1837, out of vestry, Mler a 
refusal by the parishioners in vestry ; the proceedings against 
the parishioners to enforce the payment of that rate; the 
prohibition issued by this Court, and afiBrmed by the Court of 
Exchequer Chamber ; the subsequent vestry and refusal in 
May, 1841, although there waf| a continuing want of repair, 
and there were no funds in the bands of the Churchwardens ; 
the making a survey and estimate, and the due submission of 
them to the parishioners in vestry. Then it alleges that, the 
same wants continuing, the matter was brought on affidavit 
before the Consistorii^ Court of London, and thereupon a 
decree issued, requiring the Churchwardens and parishioners 
to shew cause why a monition should not issue — against the 
Churchwardens to take the necessary steps for ropairing the 
Church and providing necessaries for the decent celebration of 
Divine service therein, and, among other things, to call a 
Vestry for a certain day, place, and hour, for the purpose 
of making a rate, — and against the parishioners to meet 
in such vestry, and then and there to make a rate for the 
purposes aforesaid. The decree then warned them, that 
unless they i^peared and shewed good cause, the monition 
would be decreed accordingly; It further states the due 
service of that decree ; the appearance and submission of the 
Churchwardens ; the non-appearance of the parishioners ; the 
issuing of the monition, its service and return ; and it goes on 
to state the continuance of the circumstances which made 
the rate necessary, and the meeting of the vestry in July, 
1841, in obedience to the monition; and this brings us to 
the proceedings upon which this case arises. The monition 
and notice of vestry were read, and the Churchwardens pro- 
duced and exhibited a survey and estimate of the repairs and 
other expenses ; the necessity for the repairs whs not disputed 
or denied, nor was any objection made to the amount of the 
estimate. A rate of two shillings in the pound was then 
proposed and seconded, for the necessary repairs of the Church 



■mendmeat was mQved sad seconded, wbicb, altbougb some- 
wbat long, it may be right to give in its terms '.-" 

" That all compoboTy pay menu for tlw mpport of tlu rdlfioni Mr- 
" TiCM of aaj Mct or paopk, appeir to th* maiwitr of thu Vettrr to be 
" nnMuctkHwd by iny portton of tb* New TMUoMiit Scriptnree, and 
" altogether oppoeed to and inbTeniTe of tbe pore and apiritual character 
" of the lelif^on of Chrut i but tbat for any one religiouB sect to compel 
" othen, which diaapprove their forma of worebip, or eyatem of Chnreb 
" government, or which diisent (loia their religiooa principlea and creeda, 
" ' > nsrertheleea anbmit to aiqiport and extend tnem, appear* to tbia 



" lation of tbe righta of conadence i while alao it appeara to be a groaa in- 
" Jnatice to IHaaentcre, u citinna, t* compel them to pay for the relifpoua 
" wrricea of othera, in which they have no part, whde they build their 
" own cbapela, ii^qwrt tbeit own miaiMen, and da&uy the efaarfea of 
" their own worahip. That compnlaory Chorch-rataa, and more eepo- 
*' dally each ratea upon Diaaentera, Uitu appealing to be, a* a tax nnjoiL 
" and, aa an Ecdeaiaatical impotttion, aarerae to religioua Uberta, and 
" contrary to the ijorit of Cbriatlaidty, tbie Veatry feels bonnd, by the 
" highest obligatims of social justice and of religioua piindpU, to refiiaa 
" to make ■ rate, and doea refaae accordingly." 

This amendment npon a ahow of huids was declared to be 
carried, and no poll was demanded. The libel proeeeds to 
state that immediately after, and while the parishioners still 
continued in vestry assembled, the question was then and 
there put, whether any other amendment was proposed, or 
amr other proposition as to the amount of rate made ; that no 
affirmative answer was returned, nor was any other motion or 
proposition made for or towards discharging the obligation 
cast by law and the custom of the realm npon ^e parish- 
ioners of repairii^ their parish church. That thereupon the 
Churchwardens and others of the parishioners then and there 
present, did, in obedience to the monition, and while the 
parishioners so continued in veetry assembled, rate and tax 
the parishioners for the necessary repairs of the Church, and 
for providing necessaries for the decent celebration of Divine 
serrice, the several sums of money mentioned in the sud 
rate, being a rate or aeseaamenl of two shillings in the poimd ; 
and that accordingly a rate of two shillings in the pound was 
then and there produced, made, and signed, by the Vicar and 
Churchwardens, and others of the parishioners then and there 
present, one of the opponenta on Mhalfof himself and othera 
protesting against this proceeding. 
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This closes the statement of the libel as to the circum- 
staoces under which, and the manner in which, the rate in 

aueetion was made, and is all that is material in reference to 
le question now before us. 
We are now to determine how far the principle, deduced 
from the cases which we have examined in the former part of 
our judgment, is properly applicable to the facts contamed in 
this statement ; and first, it is essential to determine what is 
their suhatance and real import. Upon this two general 
remarks at once occur. 

First, that this was not a Vestry called in the ordinary 
way, upon the mere motion of the parishionere or any part of 
them, or of the Churchwardens, hut in obedience to a moni- 
tion of a court of competent jurisdiction in such matters, the 
mcmition specifying the time, place, and purpose ef the meet- 
ing. We should have been glad if the judgments in the 
Ecclesiastical Courts had thrown any lieht upon the import- 
ance of that circumstance, hut they do not. The learned 
Judge of the Consistorial Court, who held the rate illegal, 
according to Mr. Johnson's report,* notices it shortly in his 
most able judgment, and expresses a doubt as to the pro- 
priety of fixing iu the monition, the day and hour for holding 
the vestry ; he treats the monition as if it were only to the 
Churchwardens to call a Vestry for the purpose of making a 
rate, whereas it goes further, and directs the parishioners not 
merely to consider whether a rate should he made, but then 
and there to make a rate for the purposes aforesaid ; and auAis 
up by saying, "The rate was made in pursuance of the 
" directions of this Court, and till the contrary shall be 
" decided, I must consider that direction as legal, and made 
'* on competent authority." The learned Judge of the 
Court of Arches, considers the point to be free from all 
doubtif and no point was made of it in the argiunent here. 
If the direction were legal, and made on competent authority, 
and the rate were nuwle in pursuance of that direction, it 
would seem difficult to deny its validity, and in this there 
would be much reason and no injustice. There can be no 
doubt the Ecclesiastical Court has a general jurisdiction on 
the subject matter; the regularity of the decree and the 

* Johniou'i Report, p. 51. 

t Fielding n. Swnden, a Curtni, 663 ; SctK e. Vdey, I Thornton'* 
Notes of Cues, 170. 
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monition have not been questioned, and the latter iasiieB 
a^inst parties making default. It is clear, however, that 
the learned Judge, Dr. Lushington, did not intend to be un- 
derstood as his words, if he is correctly reported, might seem 
to import; nor do we mean to rely upon this fact as establish- 
ing title legality of the rate, and for this obvious reason 
among others, that unless the rate can be truly said to have 
been made by the Vestry, that is, the legal majority of the 
votes, it was not made according to the direction of the 
monition ; so that this point will resolve itself into the more 
general one. But although the fact does not in itself esta- 
blish the validity of the rate, it is not without its importance 
as a circumstance to determine the character of the conduct 
pursued by the majority, and the true import of the amend- 
ment which they earned upon a motion for imposing the 
rate. 

We now pass to the second and more general point, the 
character of the proceedings of the Vestry. It appears then 
that the meeting being dn^ constituted, no one disputed the 
necessity for repairs, no one objected to the amount of the 
estimate, and, when a rate of two shillings in the pound 
was proposed, no one questioned the propriety of that 
amount. Further, no one proposed that the parishioners 
should in any other mode, by their own labour or by the con- 
tribution of materials, if such a proceeding could nave been 
adopted, put the Church in repair. The only objection was 
to tne law which cast upon them the burthen of repair, and 
this ended in their protest against all compulsoiy Church-rates 
and a refusal to make any rate. This objection, improperly 
called an amendment upon the first proposition, the cniur- 
man, perhaps unwisely, took the sense of the meeting upon, 
and it prevailed upon a show of hands ; no poll was demanded, 
but the Chairman gave full opportnnity for the proposal of 
any other and more l^;al amendment ; and none being pro- 
posed, the parties in favour of the original proposition reverted 
to it, and made and signed a rate of two shillings in the 
pound accordingly ; tbe majority ofiering no further opposi- 
tion, for the protest cannot properly be so called, being un- 
accompuiied with any propoeal, and nothing more than a 
perseverance in abstaining from all share in the business of 
the day. 

Now it is perfectly clear that Uie course pursued by the 
m^ority was one contrary to the law and tne purpose for 



wnicn LDey were asBemoiea ; coniruy lo caeir auzj, ana 
beyond their competencjr as Testrymen — a course perfectly 
irrelevant to the proposition submitted to them, as much aa 
if tber had protested against the existence of the Ecclesias- 
tical Conrta, or gOTemmeDt by Queen, Lords, and Commons, 
or had voted in more express terms that the Established Church 
was a nuisance. The law has cast upon the parishioners the 
duty of repuring the Church ; lipon that point it leaves 
tbsm no option; upontheparishioQers in veetryaaeembled it' 
easts the duty twd confers the privilege of determining whe- 
ther any and what repairs are needed — whether the estimate 
be proper, what amount will be necessary, and what will be 
the just proportions in which the eommon burthen shall be 
home by the individuals. These and these only were the 
purposes for which they were assembled, and in this as- 
sembly they were not acting merely aa individuals, but 
representing the whole parish, and capable of binding them 
in all that regarded the lawful purposes of the meeting. 
Accordingly they agree that the repairs were needful, the 
estimate correct, the proposed rate reasonable in amount, 
but the majority stop there, and will neither vote that 
rate nor any other; tney will onJy protest gainst compul- 
sory Church-rates, and refuse to agree in m^dns any rate, 
therefore including neoeasarily this which is propoaed. The ori- 
mnal moticm, therefore, remained without any amendment to 
oisphoe it. Fnll opportunity was given to move any other, 
consistent with the purpose of the meeting, and none being 
moved, it was clearly noDecessary agun to propose the ori- 
ginal motion ; but they who were willing to perform the duty 
for which they were assembled voted upon it, and in pursuance 
of their vote, claim to have made the rate which is now in 
qoeetion. 

Before we proceed to examine the l^al effect of this, it 
may be well to observe, although it can hardly escape notice, 
that this examination steers quite clear of the main question 
which has been so much discussed upon former occasions, the 
mode, namely, of MHOpelliog a Vestry to make a rate, or 
pnnii^ing the parishioners tor refusing to make one when 
neoeasary ; for here it is contended that the Vestry has made a 
good i^e ; that the parishioners have in this respect done 
their duty. This the plaintiff denies. The question, there- 
fore, is not directiy affected by the previous judgment of this 
Coort, or the Court of Exchequer Chamber. 



It is alleged b; the plaintiff that in the corporation easee 
relied on the corponitois aBsetnbled were bound to make ui 
election ; that was the purpose of the meeting — the duty of 
those assembled; they had no right to consider whether an 
election should be made ; they could only decide between 
eligible candidates; but that ^e Vestry bad aright, and a 
duty was cast upon them, to deliberate, fint, whether tbe 
repairs were necessair, and to what extent : secondly, assum- 
ing the neceasity, uid an agreement as to the e:[tent, whether 
they would do them at all : Mid if at all, whether they would 
do them by imposing a money rate, or in any other way? 
Upon tbe first point both parties. are agreed in fact; the 
Yestry have deuoerated and unanimously agreed both that 
the repairs were necessary, and to the extent alleged by the 
Churchwardens. To the second, the defendants answer, that 
the Yeatry had no power to refuse the doing the repaire ; and 
to the last, that even if any other mode M repairing might 
have been adopted so as to be compulsory on tne parish, yet 
as none other was proposed, and the rate which had been pro- 
posed was at least a lawful mode, in that state of things it 
became at all events the duty of the Yestry to make that 
rate. Conceding, say thev, that by law another kind of rate 
might have been proposed and carried, yet as this was not 
done, and the repairs cannot be left undone, you were bound 
to do them in the mode proposed, which was m itself legal. 

If, indeed, the Yestry under the circumstances, (and it can 
scarcely be too often repeated, that we are reasoning only 
upon the circumstances appearing upon this record,) were at 
liberty to discuss, not only wheLner they would or would not 
make the rate proposed, but whether they would do the 
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repairs at all ; and if they had agreed to do them, whether 
they would do them in any other way, — ^it most be conceded 
that the analogy fails between this case and the cases above- 
mentioned, and that there is nothing in the conduct of the 
majority from which their acquiescence in the acts of the 
minority can be inferred. 

The first of these points, however, cannot in this Court be 
considered an arguable question. We have expressed our 
deliberate opinion upon it, and the language of the Court of 
Exchequer Chamber in Veley v. Burder* is decisive. " The 
^'repair of the fabric of the Church is a duty which the 
*^ parishioners are compellable to perform : not a mere volun- 
^^ tary act which they may perform or decline at their own 
^^ discretion. The law is imperative upon them absolutely 
^^ that they do repair the Church — not binding on them in a 
*^ qualified limited manner only, that they may repair or not, 
^^ as thev think fit ; and where it so happens that the fabric of 
^^ the Church stands in need of repair, the only question upon 
'^ which the parishioners, when convened together to make a 
" rate, can by law deliberate and determine, is, — ^not whether 
" they will repair the Church or not, (for upon that point they 
*^ are concluded by the law,) but how and in what manner the 
^^ common law obligation so binding them may be best and 
^^ most effectually, and at the same time most conveniently 
'^and fairly between themselves performed and carried into 
^< effect.'" These are the words of Lord Chief Justice Tindal 
in that case. 

This, therefore, brings us to the second point for which 
the defendants contend, and which it will be observed is left 
undecided in the passage I have just quoted. That the 
mode of providing for the repairs by a rate is very ancient, 
and in itself just and reasonable, and perfectly valid in law, 
is shown in the same judgment : it was unnecessary to say 
more. Neither in the present case is it necessary t'o decide 
that, under all circumstances, for the accomplishing every 
object for which a Church-rate is commonly maae, the 
parishioners are bound to have recourse to that mode, and 
that alone. 

The legal condition of the Vestry in this respect is said to 
be that or a body competent to make a bye-law — a deliberative 
body for that purpose. The burthen of repair, and the pro- 

* 12 Ad. & Ell. 302 ; 5. C, Johnson's Report, 32. 



viding all thinm that are necessary for the decent celehration 
of Divine service, being cast on the parishioners, the Veetry 
are at least bound to set in order and provide some means by 
which thoee ends may be accomplished. Every Church-rate, 
it baa been said, made in the exercise of a power conferred 
upon the Vestry, is in fact a bye-law made for the occaaion ; 
and it may be conceded without prejudice to the defendants, 
that there may be cases supposed (very rare perhaps) in which 
bye-laws might be made in some other way than for the impo- 
sition of a Church-rate. It is indeed, at first sight, somewhat 
difficult to miderstand the theory of a bye-law, as Miplicable 
to the decision of the Vestry as to the mode of repairing the 
Church in each individual instance of repair needed. A bye- 
law, thoD^ nude ^ and applicable to a particular body, is 
still a law, and dit^rs in its nature from a provision made 
upon or limited to particular occasions. It is a rule made 

firospectively — to be applied whenever the circumstances arise 
or which it is intended to provide. In this sense it is cer- 
tainly inapplicable to the resolutions of a Vestry in any par- 
ticular instance — making a Church-rate or ordering any other 
mode of meeting a particular demand in respect of the Church 
or the service therein. In several books, however, the tenn 
" bye-law" or " ordinance^' will be found to be used in a more 
general way with reference to Church-rates, and it was adopted 
in the judgment pronounced by the Exchequer Chamber, in 
the case of Veley v. Burder.* Thus, Lora Coke, in com- 
menting upon Littleton,-t- says : — " In an upland town that is 
" neither city nor borough, such a custom to devise lands 
" cannot be alleged, neither in an upland town can there be 
" a custom of borough English, or gavelkind ; but these are 
*' customs which may be in cities or boroughs. Also, if lands 
" be within a manor fee or seigniory, the same, by the custom 
" of the manor fee or seigniory, may be devisable, or of the 
" nature of gavelkind or borough English. But an upland 
" town may allege a custom to have a way to their Church, or 
" to make bye-laws for the reparations of the Church, the well 
" ordering of the commons, and such like things.^ The mar- 
ginal references are to the Year Books, but the often cited 
case of ii Edw. III., p. 19, is the only one which we have 
been able to find beuing upon the [wint, and in that the 
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custom ID question, or bye-Isw, was Dot for the makin&f the 
rate, but for the appointment of collectors and the distraining 
upon the goods of tnoae who, after a rate made at any time, 
should not pay the sum asBessed ; and upon the validity of 
such custom or bye-law no decision was come to. So in the 
Chamberlain of London's case,* it is stated that the inba- 
bitauta of a town without any custom may make ordinances 
or bye-laws for the reparation of the Church, highway, or 
any such thing which is for the general good of the borough, 
and in such case the greater part shall bind the whole 
without anr custom. This is only in the argument of coun- 
sel, for which the 44 Edw. III. p. 19 is cited. In the 
margin Jeffery's case-f' is referred to, which only determined 
that the occupier of land, although not resident withm the 
parish, was rateable to the repairs of the Church ; and in 
Norrit V. Siapi* and Rogers v. Daveaant,\ the same ex- 
pressions are used. But in all these cases tt will be seen, 
that the matter immediately under conuderatlon, or for which 
the case of parishioners and Church-rates was referred to by 
way of analogy, was the power of the Vestry by its resolution 
for making a rate for repairs to bind the pariah, the parish- 
ioners being for this purpose, as it were, to use Lord Hobart's 
expression, incorporate. It does not appear that any such 
deliberative discretion as to the mode of repair, as that now 
insisted upon, was at all present to the minds of the Judges 
or Counsel who used the expression ; it is evident, on the con- 
trary, that the mode of repair present to their minds was 
always that by a money rate, and that when they speak of 
custom, bye law, or ordinance, they are either speaking some- 
what inaccurately of the authority by which it is imposed, or 
of some special circumstance as to the manner of collecting or 
enforcing the payment. 

These observations might lead to an enquiry of some length 
and interest, in which distinctions might be found to arise 
upon the several objects for which Church-rates are required, 
and the several foundations of the common, statute, or ecclesi- 
astical law upon which the liability of the parishioners rests; 
but we purposely abstain from entering upon it, because we 
agree with the defendants in the answer which they give, 
founded upon the special proceedings of this Vestry. 

This was a ease m whica Uie parishioners were required to 
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ing. Nor needed there any notice to be ^ven Vhich was 
not given ; no fact was unknown to the majority, the koow- 
ledgG of which might have altered their votea. The law 
under which they were assembled, which determined their 
duty and the purpose of the meeting, they muat be presumed 
to have known, and it ia satisfactory to feel sure that they 
did know it ; the recency and the great notoriety of the 
judgment in Veley v. Surder, and the very language of their 
protest, put this beyond a doubt. 

Neither can it be said that this is to apply a rule of law 
limited to one subject matter, to another and distinct class 
of cases, for it is not so properly to be considered as a rule 
of corpOTfttions, as it is one tor the ordering of all meetings 
assembled to deliberate and vote in the performance of a 
defined duty. Whenever the proceedings of such meetings 
have come in question before the courts of common law — and 
there have been many such cases — Vestry meetings, meetings 
of Turnpike Trustees, parish meetings for the election of paro- 
chial officers, Sic, the same general rules have been applied 
as the grounds for deciding on their validity. The Chairman 
or President has always been considered as charged to exclude 
irrelevant motions, and admit voting only on such as are 
within the purpose and competency of the meeting. The 

firinciple, indeed, may be best illustrated by an analogy drawq 
rom electoral meetmgs, but it is in truth of a very general 
nature, and inseparable from the proceedings of any assembly 
convened for doing some act necessary to be done at that 
meeting. The majority must do it, otherwise, however neces- 
sary, it will he left undone. But what majority ? The ma- 
jonty of those who choose to take a part in the proceedings 
of the assembly. At almost everv meeting of CommissionerB, 
for example, for executing public works, and imposing rates 
for that purpose, it is probable that the resolution b framed 
by a small minority of those who attend, upon whom the 
hu^r number are content to rely. If it were found as a fact 
that five had passed a resolution, in a room containing twenty, 
of whose proceedings the other fifteen were ignorant, this 
would he tne undoubted act of the whole meeting, if the pro- 
ceedings had been conducted regularly, and no fraud were 
practised to occasion the ignorance of the fifteen. But sup- 
pose the twenty were convened to do an act which the law 
required them to do, and the only open question was as to 
the mode of doing it ; a mode lawful in itself was reguUrly 
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mibmttted, whereupon fifteen deoUre that though the law has 
imposed that duty upon them, they entertwn so strong an 
objection, on the ground of conscience, to the law, that they 
refuse entirely to concur in obeying it. What must be tlie 
consequence ? Must the law be set at nought, and its require- 
ments disregarded, or must not those who stand aloof be con- 
sidered as refusing to assist in the execution of their duty, 
and leave it to be done by the minority, who are desirous of 
doing what is right. 

The learned Judge (Dr. Luahington), puts the caae of a 
mandamus to do an act required to be done by certain per- 
sons, as to put the corporate seal to a document.* The case 
supposed of course excludes the notion that the seal is in the 
custody of a particular officer, and that by charter he only 
can affix it, and he refiises to do so ; that would be a case of 
disobedience to be punished; but the act would, de facto, 
remtuD unperformed. But if the act were properly to be done 
by the majority, and the greater number of those present 
refused to concur, and the lesser number did in fact affix the 
seal, we should feel no difficulty in saying the seal was well 
affixed, and that the Corporation had obeyed the writ, though 
the contumacious individuals might lay themselves open to 
proceedings for contempt. 

. In the case now before us, it was the duty of the chairman 
to have refused to take the sense of the Vestry upon that 
which was called an amendment ; but his allowing the question 
to he put cannot enlarge the powers of the Vestry, nor prevent 
the opposing party from voting upon such matter duly pro- 
posed as was within the purpose for which they were assem- 
bled. If the punishment of interdict for refusing to make a 
rate were now available, might not the minority prevent -the 
infliction of so heavy a sentence by acting as they have done 
here, or could they be stopped because the chairoiao had auf- 
fered a vote to be taken upon an insensible and irrelevant 
amendment i 

It has been observed by Dr. Lushington, that " this rate 
' ■ 'e Vest - ■ ■ 



" was not proposed to the Vestry, not put by the c 
" that there was no voting nor any contention upon it,"-f- We 
are dealing now only with the record, and that states that 
after the snow of hands was taken upon the supposed amend- 
ment the question was put, which must mean regularly put 

* Johnson's Report, p. 61. f Ibid, p. S9. 



by the proper authority, whether any other aiDendment was 
proposed. No amendment mts ufion that moved, nor was the 
original motion formally again moved. Peihaps in strictneBs 
of form this ouzht to have been done; but if the first 
amendment was in effect the withdrawal of the majority 
from the meeting, as we clearly think it was, the repetition 
of the terms of the original motion would liave been merely 
useless ; to ask those who had deliberately declared the mo- 
ment before that they would make no rate whatever, the 
Qoestiou whether thev would make a rate of two shillings in 
the pound, could only have exposed the Chairman to ridi- 
cule ; it was already decided in the n^ative for the reasons 
assigned. 

Upon the whole we are of opinion that this rate was well 
made, and consequently: our judgment must be for the de- 
fenduits. 
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